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[Proteat against Decision to Cancel an Invitation for Bids).
-189832. Septesber 12, 1977. 2 pp. ¢ enclosu.e {1 pp.).

Decieion re: A. R. & S. Enterprises, Inc.; by Paul G. Dembling,
General Counsel.

Issue Area: Federal Procurement of Goods and Services (1900).

Contact: Office of the Ganeral Counsel: Procurement lLawvw Y.

Budget Function: Mational Defense: Department of Defense -
Frocurement & Contructs (058).

Organizaticn Concernéd: Department of the Navy: Naval Supply
Center, Charlestcn, SC; Small Business Administration.

Authority: Small Eusiness Act, sec. 8({a} (15 U0.S5.C. 637(a)).
P-189352 (1577). E-185055 (197%y. B-1u6066 71976). B-181221
(1975) .

The protester objected to the agency's decision to |
cancel an invitation for bids under a small business set aside
in order to set the procurement aside for the "3 (a)" program.
The determination to set asiie procurement under saction B(a) of
the Small Business Act was a matter for the contracting agency }
and the Small Pusiness Administration (SBA) and was not subject
to reviav by GAO in the ab.ence of a shoving of fraud or bad |
faith on the part of Government officials. (Author/sc)
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YHECOMPTROLLER GENERAL
DECISION OF THE LUNITED BTATES
WABHINGBGTON, D.C. 20548
FILE: B-189832 DATE: September 12, 1677
MATTER OF: A.R, & 8, Enterprisee, Inc.
DIGEST:

1. Determination to set aside procurcment under section 8(a) of
Small Busineas Act is matter for contracting agency and SBA,
and is not subject to review by GAO in absence of showing of
fraud or bad faith ou part of Government officials.

2. In protest involving "8(a)" procurement, fraud or bad faith
is not shown merely by allegation that SBA iy violating its
Standard Operating Procedure, which may be waived. ECven if
allegation is true and SBA 4is therefore required to properly
waive Procedure, manner in which waiver 1is effected
is for SBA, not CAQ, to decide.

. A.R., & S, Enterpriseu, Inc. (A.R.&5.), protests the decision
of the Naval Supply Center, Charleston, South Caroliua, to cancel
invitation for bids (IFB) No. N00612-77-B-0076 (a small business
set-aside for mess attendant services in Building 352, Waval Training
Center, Orlando, Florida) pursuant to the request of the Small
Business Administration to set the procurement aside for the "8(a)"
program, A.R.§S, allegzs that the cancellation and proposed *'8(a)™
set-aside violate a provision contained in a document entitled
“Small Business Adminietration Standard Operating Procedure, Subject:
Section 8(a) ¥Frogram.'!" The provision~-Chapter 2, para. 7(b)(2)—-
stipulates that '"8(a)" contracting opportunities will nct be accepted
where a "[r]ublic sclici.ation has alread; been issued under a small

‘buriness set aside * * *# {p rthe form of an IFB * % » "

A.,R.&5, further argues:

"It is clear that the SBA has violated its own
internal regulations; and, absent a specific waiver by
the Administrator of the SBA in this instance, ARA&S
contends that such action cannot be taken. The SBA's
actions in this regard seem particularly questionable
when viewed in light of the current Congressional
hearings relating to abuses of the 8(a) program and
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recent statements by the Administrateor of the
SBA in which he has promised to investigate and
thoroughly eliminate questionable 8(a) practices."

In Maritime Maintenance & Labor Suppliers, Ine., B-189352,
13, 1977, we recently stated:

“"our Office no longer reviews decisions tco
set aside procuvements under the 8(a) program in
view of the broad discretion accorded the SBA under
the Sunzll Business Act (15 U.S.C. § 637{(a) (1970))
to enter into contracts with procuring agencies for
the purpose of letting subcontracts to 8(a) rfirms.
See Automatinn Information Deta Systems, Inc., B-1d5055;
June 15, 1976, 76-1 CPD 377; J.ts Services, Inc., B~186066,
May 4, 1976, 76-1 CPD 300. Pursuant to that decision, we
will not review protests against (a) set-asidea unless
the protester shows fraud on the part of Government
officials or such willful disregard of the facts by
Government oificials 15 to necessarily imply bad faith.
Whether or not the procurement should be set aside
under section 8(a) is a matter for the contracting
agency and the SBA to decide."

Fraud or bad faith in the making of the set-~aside is not shown

by the allegation that SBA is violating its Standard Operating
Procedure, which may be waived. Cf. Kings Point Manufscturing

Company, Inc., B-181221, April 29, 1975, 75~1 CPD 264.

allegation 1s true and SBA 1s therefore required to properly waive

the Procedura, the manner in which the waivar of the Procedure

ig effected is for SBA, not GAO, to decide.

question the cancellation of the IFB,

Protest dismissed,

A /’(3 %{///(2 ,

Paul G. Deﬁ%ling
General Counsel

Evan if the

Consequently, we cannot
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The Honorabia .. YVernon Veaver
Adnninigtrater, nall Nualaess
Administ.onticn

Deayr Mr, Veavor:

Ineclosad im a copy of our decision of today dismiseing tho
protest of A.R, & §. Nnterprisos, Ine., against the Departmant
of the Navy's ecanziellation of en outastanding procurmieunt solici-
tation in order that an "8(u)" procursnment for the requirad
services misht be mada., The aceeptunce of the '8(a)" procurement
by your Administration in the circumstapce afllepedly contravenes
chapter 2, paragraph 7(b)(2) of SYA's Standard (perating Procedurs,

If the allagntion im truec as we informally underatand ts the
case, we recormend that a proper wafver uf the Proceiure be prepared.

Plenase inform us ac to the actiop taken on our reconcwendation,

Sinenrely youra,

Paul G. Dembline

Poul G. Dewbling
Cenercl Counsel

nelosura





